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Reference and Rulings 


coord weet ine oe oie! 
2s ruslngs wna 


ich are appealed from herein are two oral 


holdings of Chie= Gua 


ge.Curran of the District Court, denying 


the appellant the right 


to be present and to be heard, when 


séraw from the case by his assigned counsel were 


The transcript of 


£ these proceedings has not been pre- 


they are set forth with accuracy and completeness 


the trial transcript. Also appealed from is the 


234 = 
uling of 


Judge Corcoran, the trial judge, ordering the case 


vial over appellant's opicctions on January 23, 1969 which 


appears at page 1@ of the transcript. 


i with a deadly weapon on a police officer, and car 
pistol without a license. On May 10, 1968, he entered 


plea of not guilty. An order for a mental examination 
entered on August 6, 1968 and on August 29, 1968; he was xre- 
ported competent to stand trial. The case came on fox trial 


on January 23 and 24, 19@ At the conclusion of the case th 
Government moved the dismissal of three counts, 4nd a re-typed 
indictment on the six remaining counts was nanded the jury and 
the appellant. The jury found the appellant ate on all 
counts. Notice of appeal was filed on April 3, 1969. 

The alleged crimes took place on January 12, 1968. since 
the only issue we raise on this appeal is the fact that the 
appellant was nc& represented by counsel at his eeial, we think 
it unnecessary to recount the nature of the evidence adduced at 
the trial, and merely state that in our judgment it was suffi- 
cient to warrant the jury's verdict. 

The facts with respect to representation by counsel are 


set forth at pp. 3-24 of the record. When the case was called, 


| counsel who had been appointed to represent the appellant asked 


to make a preliminary motion. He recited that he had been 


inted to represent the appellant on May 1, 1968; that he 
“inzormed me that he had previously, 
to my appointment, been promised by the Chief Judge, 
Curran, an attorney =rom the American Civil Liberties 
Union. He asked me i was from the American Civil Liberties 
Union ané I explained to nim that I had no connection with that 
organization. rat that time told me that he didn’t want 
me to represent hin at he wanted another attorney from 
hmerican Civil Liberties Union... .- " “Mr. Norman 
refuseé to aiscuss any of the facts of his case with me because 
of his previous statement that he didn?t want me to represent 
(fx. po. 3-4). 
Counsel thereafter wrote the appellant asking him to 
Union expressing his willingness 
to withdraw, if the court permitted, if another were prepared 
to take the case. He asked the appellant to state the reasons 
why he did not wish his services, and appellant replied "The 
only appropriate reason I can give is that your appointment 
is erroneously committed, wherefore I have asked the U.S. 
Court to correct the clerical errors aS soon as possible." 
(Tr. p- 5)- Counsel then filed a motion to withdraw from the 
case. He stated at trial that “That was set down for a hearing 


before Chief Judge Curran. At the time it was set down, I had 


arranged to have Mr. Norman brought up to the Court house, so 


that he could be present when the motion was argued. 


| I thought maybe he might even have some things 
to say .. -" (Tr. x . before he could be 


| out, Chief Judge Curran denied the motion. I requested 


ty 
| Curran to permit me to argue the motion with che iGezendan 1t 


inside of the courtroom and present, but the chieé guage felt 

that that wasn't necessary". Later, ona motion to reconsicer, 

a similar procedure was followed over counsels objection. eke 
Counsel represented to the Court ". . . througho okt this entire 


time that I have represented him he has mainteir Ded his position 


that he didn't want me to represent him, and t chat he would 
| 


@iscuss the facts of the case with me. That has. been maintained 


right up to the present time. I talked to the eee fendant this 
| morning" (id.) 

Counsel went on". . . I feel that error was committed by 
the Chief Judge in not permitting the defendant x0 be present 
in the courtroom when the motion to withdraw was argued on the 
two @ifferent occasions that I have mentioned” (tz. p. 8) 
Counsel added "I feel that an individual has a constitutional 
right not to have an attorney thrust upon nin", citing cases, 
after which a colloquy as to the applicable law followed with 
the Court. Counsel moved to withdraw (Tr. p. 1). 


A colloquy then occurred between the Court ‘and the defendant 


he replied that he had not (Id.). The defendant stated 


‘ 
The Court asked the defendant if he had any legal training; : 


© answer an indictment, that I asked 
and he referred my case over to the union", 
“the record indicates you asked for it, 
to have a particular lawyer was denied." 
Gefengéant replied that “he (the Chief Judge) referred my 
cease over to the uni Since then I have written the union 
mysel=, anc v have stated here in this letter that we will 
you about your request when we have more ¢ce- 
Apparently they are still reviewing and con- 
(To. {p- t3)/- Be added “At this time I 
strongly don't believe that I can get 2 fair trial since I 
given permission to have a lawyer from the union . - - 
5.15). Biter a recess, the Court announced, "Let me make 
the record clear on this. First we called Sylvia Lewis the 


assistant director of the National Capitol Area Civil Liberties 


Union wne in turn put us in touch with Ralph Templar, who was 


supposecG to Know something about the case. 

“se acknowledges a receipt of a request for assistame from 
this Gefenéant. He says they have not completed their investi- 
gation of the case” (Tz. p17). 

The Court then stated, "I leave it to you, Mr. Norman. 

You can either represent yourself or you can call upon Mr. Sisk 


for such assistance as you think he may be able to give you in 


5 - 


| 
| 
this trial but you are on your own. .« - 2 going to send 
this case to trial" (Tr. p.18). | 


After some further colloquy, counsel stated “It is my view 
that the cases that I cited state that a person has @ consti- 
tutional right not to have an attorney thrust upon them” 

(Tr. p. 21). Despite this, the Court said “Why don't you 
simply sit with him, and I will conduct the voir dire foz 


and just take it that way. You can offer advice to him“ (Tr. 


p- 22). 

The jury panel was thereupon sworn (fr. p.2 
jury had been selected, counsel for the defendant) approached 
the bench (Tr. p. 32) and stated, “Mr. Norman nas told me that 
he doesn't even want mea& counsel table, Your Honor", ané the 
Court stated, "All right, I will excuse you". the éefendant 
confirmed that "I don't want hin for my lawyer" and explicitly 
stated "I am also saying I want to make clear to the Court I 


am not waiving my right to counsel. I merely don't want this 

| 
lawyer since he is not a lawyer from the union" (rr. p. 33)- 
The Court gavehim an opportunity to challenge the jury, and 

| 
he replied, "Your Honor, I am not a lawyer" (ia): again, 
he stated "I am not waiving my right to counsel" and "I am not 
saying I am going to represent myseli" (fr. p. 34) - The Court 


thereupon excused appointed counsel. 


| 
| 
| 
| 
| 
| 
| 
. 
| 
| 
| 
| 


it clear that he was 
challenge any member of jury he replied "Since I dco not 
nave a lawver I can remain silent, Your Honor" (Tr. p. ie) es 
The Court thereupon t jury that "He has consistently 


rezusecé to cooperate with his counsel or to Giscuss his case 


with his counsel to the point where his counsel at one point 
recuested that he : to withdraw from the ase" 
soe anern just requested that the counsel 


apsointed by the Court leave the courtroom. I don't consider 


chet an edecuate reason for stopping the trial... We 


will so forwara from there" (id-)-. 


éertenca @ié not challenge any members of the jury 


° 


panel or any alternate (Tr. p. 36); though given the opportunity 
Ge no opening statement on the grounds that "I do not have 
counsel" (Tr. po. 43); objected tthe introduction of no exhibit 
ang asked questions of only one witness (Tr. p. 53). Even the 
last was with great hesitation; he stated "if I ask the witness 
some questions would this show that I am not trying to be my own 


lawyer; I am just trying to ask questions that might establish 


the truth about my identification?" (Tr. p.52). 


When the trial was resumed on January 24, 196 8. the 
defendant stated to the Court “Your Honor, I would like the 
record to show that I am being represented without counsel 
and I am not able to prepare a a@efense in my bene = (Tz. 5 
101) and added "may also the record show that I eo not waive 
i my xight to counsel" (id. ). At the conclusion of the testi- 
mony, the Government moved to dismiss Counts 1 ang 2 of the 


to that do you, Mr. Norman?" The defendant repli I want 


indictment. The Court stated, "You don't have an . opjection 
| 
ied, 


to object. I don't have counsel to represent me" (Tr. p- 106) 
and the Court replied, "Yes. Well, you have yous point on 
that" and dismissed those counts and one other of the indict- 
ment (Tx. p. 107). The defendant elected not to aaéress the 
jury or to take the stand and presented no evidence (fr. p- 
109, 114). In his charge the Court stated ". . i do not be 
swayed one way or the other by reason of on fact that counsel 
was not present at the counsel table with this aefendan - 
(Tr. p. 116). The jury returned a verdict of guilty on the 
six counts submitted to it. 

On March 28, 1969, the appellant was sentenced to three— 
to nine-year concurrent sentences on each of the counts, to 


run concurrently with a previous conviction in 1966. This 
| 


appeal followed. 


The refusal of the Court to hear the defendant 
when counsel's motion to withdraw was called 
was an error. 
issue, we call the Court's attention to pp- 3-24 of the 
recoré) . 


Since the decisions of the Supreme Court in Gideon v. Wain- 


| right, 372 U.S. 335, 83 S.Ct. 792, (1963), Glasser v. United 


U.S. 60, 62 S.Ct. 457 (1942); Douglas v. California, 
3 (1963); Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55 
scopedo v. Illinois, 378 U.S. 478, 84 S.Ct. 1758 (1963); 
ous cases in other courts following them, it is 
not to be Goubtecé that the right to counsel at all critical 
stages of @ criminal proceeding is of a Constitutional stature, 
to be carezully protected. it is equally settled that this 
incluées the right of an accused to “a fair opportunity to 
secure counsel of his own choice.” Powell v. Alabama, 287 U.S. 
(1932); Crookexr v- California, 357 U.S. 433, 439; 
Chandler v. Fretag, 348 U.S. 3 (1954). The fact that the 
appellant here was not represented by counsel at the most 
eritical point of the proceedings - his trial - therefore 
requires the closest scrutiny of all the facts surrounding 


the lack of this important Constitutional safeguard. 


=19n— 


Nor does there appear to be any doubt that the right o 
a defendant to conduct his own case, if he so chooses, has a 
Constitutional stature. U.S. ex rel. Moldoneco v. Denno, 348 
F.2a 12 (CA2, 1965) and cases therein cited. As the Court 
there noted (at page 15) "He (the defendant) must have the 
means of presenting his best defense" and this eha he “must 
have complete confidence in his counsel. Without such counsel 
a defendant may be better off representing nimsel£." 

It is this right that we say was denied in this case. The 
appellant had made it known to his appointed counsel that fe 
did not wish him as his attorney. Counsel, twice by filin 
‘| motions to withdraw, made that fact known to Bwiccos We 
say that this accomplished, without more, a withdrawal of the 
power of Court-assigned counsel to represent the! appellant. 
| This then, of itself, brings into play the right) of the appellant 

to represent himself. This right was twice momen Genied 
“by the Court's failure to hear the appellant, though counsel 
represented to the Court that the appellant might wish to be 


| heard, and had arranged for him to be in the vicinity of the 


courtroom in order that he might be heard. 


It approaches the grotesque to suggest thati an attorney 


can present adequately the reasons why a defendant does not 
| wish to be represented by him. If, for example, the ground 


| of Qissatisfaction’ is the asserted incompetencyof appointed 


-10- 


attorney coulé 


wishing that hi 


ge 15, tn 
in a criminal case to act a 
to the start or the 


Denno, pa e Court pointed out 
s his 


nt 
ale 


of a detenda 

alifieé it invoked prioz 

in cited. It is not to be doubted 
to appoint another 


ang see cases there 
192 Ga. 


; = the trial court 
Williams v. State, 
g (1941), State v- Jones, 174 La. 1074, 142 
edce, 192 Ga. 634, 15 SE (24) 
united 


26) 2 
Waileexon v. Bierecs 
this Court in Lee v- 


reaé the opinion of 
D.c. 272 (1956) as so 
after reversing 


is shown. 


ndant 


235 F.2d 219, 98 U.S. ApDD- 
(at page 221), 
ranted so that the defe 


been Gg 
“Shoulda the court ultimately 


because 
ssume that, however ill- 


ex representation, 
t be reappointed 


wea 


Mx. Koonin will no 


mignt obtain otn 
y for the proposition 


be obliged to appoint counsel, 
appellant 

1 we need not cite authorit 

rd does not depend upon 

otherwise, eriminal trials 

ove their 


7s opjection, 
the mexits 


fee 

that the right to be hea 
of the positi 
would be afforded only 
In this case, the Court w 
fied with his appointed cou 


on to be asserted; 
to defendants who could pr 
as advised that the 


nsel. 


innocence. 
appellant was dissatis 


| 
~ 


If that claim was meritorious, the Court had a duty to appoint 
other counsel. By declining to hear hin, particularly when 

to the Court's knowledge, the appellant had been brought to 
the courtroom for that purpose, the Court precioe 

sideration of his claim. This we assert was clear error. 


i We can cite no cases to this effect, but we feel the reason 
' | 

for this is that in the cases vaising the question, the 
H defendant was given an opportunity to be heard. we feel that ; 
\ this Court enunciated the proper standard in Smith v. 
53 App. D.C. 53, 55, 288 F. 259, 260-61 (1923), in stating 

| that "Tf it were shown that the attorney assigned to represent | 
i! the defendant was unsatisfactory to him. . - - or that in | 
{ 

i any way the defendant had been actually prejudiced by the 
| assignment of counsel, we might feel inclined to hold thet | 
prejudicial error had been committed" Cf. U.S. v. Bexrcamo, | 


154 F.2d 31 (CA 3, 1946); In xe Mandell, 69 F.2a 830 (CA2, 1934) «| 


II. This error was prejudicial. 
When the case was called for trial, the same objections 


were voiced. It is true that the trial court thereupon did 


i error in refusing him the right to be heard, we say that this 
| hearing was conducted under circumstances that amounted to 2 


denial of due process. The case was scheduled for tria. 


i 
\ 

{ 

' 

i 

| 

| 

' 

| permit the appellant to be heard. But, because of the earlier | 
| 

| 

| 

i 


arnarent's witnesses were present. At the outset che 
difficult question which 
An 
examination of the record shows the same confusion 


court room which led this Court in Lee v. U.S., supra, to 


holé chat 2 continuance should have been granted so that a 


American Civil Liberties 
isclosed that the appellant 
in fact requested from that organization, 
that the attorney * mom haa been assigned 
mot yet completed : of the case. It was, we 
suggest, entirel theCourt to make its own 
estimate of the chances of that organization providing 
counsel. There is no suggestion in the record that any 
effort was made to determine when an answer from the ACLU 
might be 
It is, of course, entirely gratuitous to speculate what 
the appellant's position might have peen had he been informed 


that the ACLU would not take the case. Certainly no valid ob- 


jection can be made to his right to appeal to that organization 


If they declined to intervene, the appellant then would have 


been put to an election to proceed with Court-appointed 


| 
for assistance. If he received it, that would end the matter. 
{ 
4 
\ 
\ 
| 


ik counsel, to seek other counsel of his own choosing, ox 
cona@uct his own defense if he made that desire clearl 
i With the self-evident pressure to g 
| pressed by the trial court, there simply was not 
opportunity to weigh these alternatives in order % 
properly the right of the appellant to counsel of his own 
choosing. The Court's hurried decision to proceed with 
case was the necessary consequence of the earlier 
denying the appellant the right to be heard, made 
circumstances which might have permitted a proper 
adequate review of his contentions. | 

The law is well-settled that “The right to have the 
assistance of counsel is too fundamental and absolute to 
allow courts to indulge in nice calculations as to the 
amount of prejudice arising from its denial" Glasser Vv. 
United States, 315 U.S. 60, 76 (1941). As the Ninth Circuit 
Court said in Releford v. U.S., 288 F.2d 298, ans, (1961) 
“Tn our view, however, where there has been complete disregard 
of defendant's right to choose his own SounsaY: prejudice will 
be assumed." 

The prejudice in this case leaps from Reeecorce There 
was no challenge to any juror, no cross-examination worthy of 


the name, no presentation of evidence. The Government was 


permitted to aismiss certain counts of the indictment without 


No recuests for instructions were made. is, 
te to Know what evicence or defenses might 


nt been properly represented. 


CONCLUSION 


For the reasons above set forth, we urge that the refusal 


che Court below to hear the appellant on his reasons for 


with assigned counsel were clear error, and 
error so permeated the entire proceedings as 


ll for a reversal of the judgment of conviction. 
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